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As this issue went to press, orders were com- 
ing in from all parts of the country for tickets 
to the two American Judicature Society events 
in Montreal, Canada, in August. 

As has already been announced, Senator Jo- 
seph D. Tydings of Maryland will address the 
Fifty-third Annual Meeting of the American 
Judicature Society on Wednesday, August 10, 
in the Duluth and MacKenzie rooms of the 
Queen Elizabeth Hotel. The Honorable Ram- 
sey Clark, Deputy Attorney General of the 
United States, will introduce Senator Tydings. 
The program will include the annual election 
of directors, and there will be a brief meeting 
of the directors for election of officers. There 
will also be a presentation of the American 
Judicature Society’s Justice Award to a re- 
cipient whose name will be announced at 
that time. 

The other Montreal event is a joint luncheon 
of the American Judicature Society and the 
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National Conference of Bar Presidents, Fri- 
day, August 5, in the Marquette Room of the 
Queen Elizabeth Hotel, at which the Honor- 
able Hugh Scott, United States Senator from 
Pennsylvania, will speak. 

Senator Tydings is chairman and Senator 
Scott is a member of the Senate Judiciary Sub- 
committee on Improvements in Judicial Ma- 
chinery, and both will discuss matters of con- 
cern to that subcommittee, and especially with 
relation to federal judicial personnel. 

Tickets for both events will be on sale at the 
convention headquarters in the Queen Eliza- 
beth and at the door if seats are still available 
at that time. All members of the American 
Judicature Society and_ their guests and 
friends and all convention registrants, includ- 
ing ladies, will be welcome at both the break- 
fast and the luncheon. 

The American Judicature Society currently 
has 66 members in Canada. 


A New Image 
for a New Half-Century 


A new format, new type, new cover design, a new “lady justice,” and even a new 
name, are combined to usher in the semi-centennial of the Journal of the 
American Judicature Society. This first issue of the Journal’s fiftieth volume comes 
with the most complete restyling in its half-century of existence. 


The theme, of course, is modernization, just as it was in the prior restylings of 
1940 and 1953, and probably will be again in the 1970's or 1980’s—modernization 
combined with dignity and, we believe, attractiveness and readability. 


The new page layout will emphasize more white space and wider margins, 

in order that the reader's eye may be more easily guided to the essential 
materials. We will tend to increase our use of photographs to enhance 

the written message. Headlines will be set in Monotype Bembo, a classic 

Roman type face. The new text type, Linotype Caledonia, is a modernized version 
of the Baskerville we have used for the past ten years. Caledonia was, in fact, 
adopted in the restyling of 1953 and used about three years until printing 
operations were transferred from Detroit to Chicago. 


The word “Judicature” on the front cover is set in Ernst Schneidler’s Bauer 
Initials, a rarely-seen modern continental type face perfectly suited 
to the inscriptional quality achieved on the cover. 


“Judicature” now has become the actual title of the Journal. This is a one-word 
summary of the Society’s whole field of interest—the administration of justice— 
for that is what “judicature” means. Since 1953 “Judicature” has stood out 

in bold letters on the cover, and for many years it has been the word by which 
the publication has been familiarly known to those who work with and use it. 
A title all its own will help to give to the Journal an identity 

and a character of its own as well. 


The restyling of this Journal grew out of a creative cooperation 
between our own staff and the designers at the Printing Department of 
The University of Chicago where Judicature is now printed. 

This department is one of the Society’s neighbors in the huge University 
complex of which the American Bar Center is itself a part. 

The excellent facilities of the Neely Printing Company and the services 
of its vice-president, Joseph K. Roach, will continue to be utilized 

by the Society for other printing as in the past. 


Guidelines for Press and Police 


Two notable opinions of the Supreme Court 
this month emphasized anew the continuing 
interest and leadership of that tribunal in the 
administration of justice and its improvement. 
On June 6 the Court reversed the 1954 judg- 
ment of the Court of Common Pleas of Cuya- 
hoga County, Ohio, convicting Dr. Sam Shep- 
pard of Cleveland of the murder of his wife 
Marilyn, the basis of the reversal being the 
holding that he was deprived of a fair trial be- 
cause of the trial judge’s failure to protect him 
sufficiently from “massive, pervasive and prej- 
udicial publicity.” One week later the Court 
held inadmissible as evidence confessions ob- 
tained by police questioning in absence of 
constitutional safeguards which it is said 
would rule out most confessions obtained un- 
der current police practices. 

The two rulings are alike in that both were 
not unanticipated in light of prior Supreme 
Court pronouncements, both are highly con- 
troversial and already have been strongly 
praised and denounced, and both have as 
their net effect the further protection of the 
integrity of the judicial process at the cost of 
other considerations which many people feel 
are equally important—the freedom of the 
press in the one instance and the effectiveness 
of law enforcement in the other. 

In the Sheppard case, the Court’s opinion 
by Mr. Justice Clark reviewed the intense 
pressure of publicity throughout the pre-ar- 
raignment and pre-trial proceedings and the 
“carnival atmosphere” of the trial itself and 
concluded that together they amounted to a 
denial of the due process of law guaranteed 
in the Fourteenth Amendment of the US. 
Constitution. 

The opinion describes the coroner's inquest, 
which was held in a school gymnasium: 


In the front of the room was a long table occupied 
by reporters, television and radio personnel and broad- 
casting equipment. The hearing was broadcast with 
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live microphones placed at the coroner’s seat and the 
witness stand. A swarm of reporters and photographers 
attended. Sheppard was brought into the room by 
police who searched him in full view of several hun- 
dred spectators. . . . When Sheppard’s chief counsel 
attempted to place some documents in the record he 
was forcibly ejected from the room by the Coroner, 
who received cheers, hugs and kisses from ladies in the 
audience. 


The trial itself was similarly described: 


The fact is that bedlam reigned at the courthouse 
during the trial and newsmen took over practically the 
entire courtroom hounding most of the participants in 
the trial, especially Sheppard. At a temporary table 
within a few feet of the jury box and counsel table 
sat some 20 reporters staring at Sheppard and taking 
notes. The erection of a press table for reporters inside 
the bar is unprecedented. . . . Participants in the trial, 
including the jury, were forced to run a gauntlet of 
reporters and photographers each time they entered or 
left the courtroom. 

The privacy of the jury was ignored, and 
numerous charges and rumors neyer intro- 
duced as evidence were aired in the press and 
over the air and came to the jury’s attention in 
those ways. The 29-page opinion is chiefly de- 
voted to a graphic description of the mis- 
handling of pre-trial and trial publicity. 

The opinion is plainly critical of the news 
media, adopting the Ohio Supreme Court's 
characterization of the trial as a “Roman holi- 
day,” noting that every court that considered 
the case except the trial court had deplored 
the manner in which the news media inflamed 
and prejudiced the public, and citing com- 
ments to the same effect from other organs of 
the press itself. Nevertheless, the thrust of the 
opinion is directed toward the handling of the 
case by Judge Edward Blythin, since de- 
ceased, who tried it. The Court was sharply 
critical of Judge Blythin’s protestation that he 
lacked power to control publicity. It pointed 
out that “the number of reporters in the court- 
room itself could have been limited at the first 
sign that their presence would disrupt the 


Top right: The publicity barrage began with Dr. 
Sam Sheppard’s arrest. This picture was taken as he 
was being guided toward the county jail from a car. 


Center right: In the courtroom one photographer snaps 
the handsome defendant, Dr. Sheppard, while another 
waits his turn. A press table was set up inside the bar 
of the court for the convenience of reporters. 


Above: “Tries to Avo Strain” was the eye-catching 
caption of this news photo showing Dr. Sheppard 
leaving the home of his father the day the grand jury 
indicted him. The “stain” was only wet paint. 


Below right: Unkempt and obviously the worse for wear, 

Dr. Sheppard sits surrounded by microphones during 5%-hour 
questioning session in the 3-day coroner’s inquest. 

His attorneys were not allowed to participate and 

one was ejected from the room for attempting to do so, 





trial,” and “they certainly should not have 
been placed behind the bar.” It noted further 
that the trial court should have insulated the 
witnesses and should have “made some effort 
to control the release of leads, information and 
gossip to the press by police officers, witnesses 
and counsel for both sides.” 

In that connection, the Court referred ap- 
provingly to a recent opinion of the Supreme 
Court of New Jersey (State v. Van Duyne, 43 
N.J. 369, 389 [1964] ) in which the Court inter- 
preted Canon 20 of the American Bar Associa- 
tion’s Canons of Professional Ethics to prohibit 
such statements. It also suggested that the trial 
court could have requested city and county 
officials to promulgate a regulation with re- 
spect to dissemination of information about 
the case by their employees, citing such regu- 
lations issued by the Department of Justice, 
the City of New York, and other governmen- 
tal agencies. 

The Court declared it the responsibility of 
appellate courts to see that these standards 
are adhered to but noted that 

. reversals are but palliatives; the cure lies in those 
remedial measures that will prevent the prejudice at its 
inception. The courts must take such steps by rule and 


regulations that will protect their processes from preju- 
dicial outside interference. 


The dissent (without opinion) of Mr. Jus- 
tice Black is a reminder that this case is an- 
other in a long series which undertakes to fix 
guidelines which will make adequate provi- 
sion on the one hand for the fairness of crimi- 
nal trials and on the other for the freedom of 
the press. Only last year, the Court set aside 
the conviction of Billie Sol Estes on similar 
but less aggravated grounds. Estes had been 
granted a change of venue, and the jury was 
sequestered; still, the handling of publicity of 
that trial was held to be so prejudicial as to be 
inherently lacking in due process. (Estes v. 
Texas, 381 U.S. 532 [1965]). 
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In 1941 the Supreme Court set aside a con- 
tempt citation against a newspaper which had 
been sustained by the Supreme Court of Cali- 
fornia, on the ground that no jury was in- 
volved and the judge could be trusted not to 
be influenced by prejudicial publicity. 
(Bridges v. California, 314 U.S. 252 [1941]). 
The basis of the Sheppard appeal, due proc- 
ess, made it necessary that this reversal be 
based on the judge’s handling of the trial, on 
the judicial “process” itself. This opinion, 
along with other recent ones, indicates that in 
absence of self restraint which the media 
probably are not capable of enforcing, the 
time will come when a contempt citation 
against a newspaper, a radio or television sta- 
tion or a photographer will be upheld, as it 
nearly was in the Bridges case. There was no 
contempt in the Sheppard case, for the trial 
judge permitted and encouraged most of the 
things that were done. 

Newspaper comment on the Sheppard deci- 
sion was generally in support of it. Robert C. 
Notson, president of the American Society of 
Newspaper Editors, did say that it might lead 
courts to “hide from public knowledge virtu- 
ally all of the facts of law enforcement and 
the administration of justice,” but even he 
conceded that the opinion supplies useful 
guidelines to trial courts and the press. Chi- 
cago’ American said the same thing and 
added that although the guidelines are strict 
they will not cripple the public's right to know 
what goes on in courtrooms. 

One quick reaction to the Sheppard case 
was the decision of Jack Ruby’s attorneys not 
to contest the prosecution’s contention that 
he was sane when he shot and killed Lee Har- 
vey Oswald, assassin of President Kennedy. 
They felt that a court that would order a 
new trial on the Sheppard facts could not do 
less with the extravagantly publicized trial of 
Ruby in Dallas two years ago. 


In appraising the impact of the Sheppard 
case on the administration of justice, one 
more or less obscure point should not be over- 
looked. Mr. Justice Clark’s opinion takes note 
of the fact that it came on for trial just two 
weeks before the November general election 
at which the chief prosecutor was a candidate 
for municipal judge and the presiding judge, 
Judge Blythin, was a candidate to succeed 
himself. Under similar circumstances the 
United States Court of Appeals for the First 
Circuit had held in 1952 that “if assurance of a 
fair trial would necessitate that the trial of the 
case be postponed until after this election, 
then we think the law required no less than 
that” (Delaney v. U.S., 199 F. 2d. 107, 115 
[1952]). It does not appear that any motion 
for continuance was made in the Sheppard 
case, and the opinion merely observes that in 
the light of all this background, the “arrange- 
ments made by the judge with the news 
media” deprived Sheppard of the judicial 
serenity and calm to which he was entitled. As 
long as judges are elected in this country, they 
are bound to be publicity-conscious, and espe- 
cially just before the election at which their 
fate is to be decided, and there need be little 
surprise that a man in Judge Blythin’s position 
went far to accommodate the media upon 
which, to a major extent, his continuation in 
office was dependent. 

It is easy to look upon “free press” and “fair 
trial” as adverse interests, and to think of Judge 
Blythin’s policies as favoring “free press” 
at the expense of “fair trial” and the Supreme 
Court’s reversal as tipping the scales the oppo- 
site way. Actually, however, these two basic 
constitutional rights are so intertwined, so 
mutually dependent upon each other, that an 
imbalance in either direction endangers not 
one but both of them. 

Constitutional history of both England and 
America, since the days of the Star Chamber 


and before, confirms that “justice cannot sur- 
vive behind walls of silence.” 

A responsible press has always been regarded as the 
handmaiden of effective judicial administration espe- 
cially in the criminal field. Its function in this regard 
is documented by an impressive record of service over 
several centuries. The press does not simply publish 
information about trials, but guards against the mis- 
carriage of justice by subjecting the police, prosecutors 
and judicial processes to extensive public scrutiny and 
criticism. [Clark, J., in the Sheppard opinion. ] 


At the same time, the judicial establishment 
has been consistently solicitous to protect the 
freedom of the press, from John Peter Zenger 
down to Bridges v. California. The press needs 
the help of the courts to remain free, and the 
courts need the help of the press to remain 
fair. In this situation there is no such thing as 
“leaning over backward” to help either one at 
the expense of the other. It is in the long-range 
interest of both press and courts for both to 
adopt and enforce such rules and standards as 
will assure that trials are public but that pub- 
licity is in no greater measure than needed to 
assure that the courts are properly doing their 
job of administering justice to the parties be- 
fore them. 

One little-noticed feature of the Sheppard 
case was a portent of the Supreme Court’s 
second major decision in June of 1966. That 
was the pressure that was put on Dr. Shep- 
pard to obtain a confession. The coroner is 
quoted as having said, “Well, it is evident the 
doctor did this, so let’s go get the confession 
out of him.” Sheppard was interrogated while 
in the hospital under sedation. 

“When Sheppard insisted that his lawyer be 
present,” says the opinion, “the Coroner wrote 
out a subpoena and served it on him. Shep- 
pard then agreed to questioning without coun- 
sel and the subpoena was torn up. The officers 
questioned him for several hours.” 

Seven days after Justice Clark delivered the 
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Sheppard decision, Chief Justice Warren read 
to a crowded courtroom a 61-page opinion, 
Miranda vy. Arizona, Vignera v. New York, 
Westover v. U.S. and California v. Stewart, 
decided June 13, 1966, delivering a long- 
awaited clarification of the Court’s holding in 
the 1964 case of Escobedo v. Illinois 378 U.S. 
478. 

In that case the Court had held that refusal 
to comply with a suspect’s request to see his 
lawyer during questioning was a denial of the 
right to assistance of counsel. The decision 
raised more questions than it answered, and 
for two years lawyers, judges, law enforce- 
ment officers and others have been asking— 


—Did it merely recognize an accused’s right 
to see counsel already retained, or did it estab- 
lish a new right to have counsel at that time? 


—If the latter, would it include a right to ap- 
pointed counsel if the accused is unable to en- 
gage counsel for himself? 


—Would mere opportunity to consult with 
the lawyer in advance be sufficient, or must 
he be present throughout the interrogation, if 
desired? 


—Would statements made in violation of 
any such expansion of the Escobedo doctrine 
be inadmissible as evidence? 

To all these questions the Supreme Court 
has now answered yes, and the result is that 
most of the confessions obtained under cur- 
rent police practices will be outlawed. 

The following are excerpts from the Warren 
opinion: 

At the outset, if a person in custody is. to be sub- 
jected to interrogation, he must first be informed in 
clear and unequivocal terms that he has the right to 
remain silent. 

The right to have counsel present at the interroga- 
tion is indispensable to the protection of the Fifth 
Amendment privilege under the system we delineate 


today. 


. not merely a right to consult with counsel prior 
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to questioning, but also to have counsel present during 
any questioning if the defendant so desires. 

If an individual indicates that he wishes the assist- 
ance of counsel before any interrogation occurs, the au- 
thorities cannot rationally ignore or deny his request 
on the basis that the individual does not have or cannot 
afford a retained attorney. The financial ability of the 
individual has no relationship to the scope of the rights 
involved here. 

. . it is necessary to warn him not only that he has 
the right to consult with an attorney, but also that if he 
is indigent a lawyer will be appointed to represent him. 

If the individual indicates in any manner, at any 
time prior to or during questioning, that he wishes to 
remain silent, the interrogation must cease. 

If the interrogation continues without the presence 
of an attorney and a statement is taken, a heavy burden 
rests on the Government to demonstrate that the de- 
fendant knowingly and intelligently waived his privi- 
lege against self incrimination and his right to retained 
or appointed counsel. 

Whatever the testimony of the authorities as to 
waiver of rights by an accused, the fact of lengthy 
interrogation or incommunicado incarceration before 
a statement is made is strong evidence that the accused 
did not validly waive his rights. 


Justices Harlan, White, Stewart and Clark 
dissented. Justice Harlan said the new code 
will markedly decrease the number of con- 
fessions: 

To warn the suspect that he may remain silent and 
remind him that his confession may be used in court 
are minor obstructions. To require also an express 
waiver by the suspect and an end to questioning when- 
ever he demurs must heavily handicap questioning. 
And to suggest or provide counsel for the suspect sim- 
ply invites the end of the interrogation. 


Some opinion around the country sided 
with the dissenting justices, but the general 
reaction was characterized by the New York 
Times as mild. On the negative side, Duane 
R. Nedrud, executive director of the National 
District Attorneys’ Association, said that the 
decision would “effectively prevent any worth- 
while interrogation,” and Howard R. Leary, 
New York police commissioner, said it “will 
certainly restrict us in our effectiveness.” 


On the other hand, Washington Police 
Chief John B. Layton said his Department 
had been following such procedures since last 
August, and Chief Justice Warren in his opin- 
ion pointed out that they are standard prac- 
tice in the F.B.I. Police officials in various 
cities have said the same thing. The Milwau- 
kee Journal pointed out that the decision does 
not create new rights, but merely spells out 
the full meaning of long acknowledged rights 
of which the poor and ignorant are unaware 
but which are regularly relied on by “smart 
crooks” and professional criminals. 

At its May, 1966, meeting, the American 
Law Institute began study of its Model Code 
of Pre-Arraignment Procedure, ‘Tentative 
Draft No. 1, which provides that a station offi- 
cer must inform an arrested person that he is 
not obliged to say anything and that anything 
he says may be used in evidence (Section 
4.01(2)(b)), that counsel may have access to 
him and that counsel is provided for indigent 
persons if that is the fact (Section 4.01(2)(d) ). 
The draft further provides that officers are for- 
bidden to persist in questioning after the ac- 
cused has made it clear that he is unwilling 
to make a statement or wishes to consult coun- 
sel first (Section 5.04(b) ). 

Justice Harlan would have preferred that 
reforms such as these come about in this way. 

“Of course,” he said, “legislative reform is 
rarely speedy or unanimous, though this Court 
has been more patient in the past. But the 
legislative reforms when they came would 
have the vast advantage of empirical data and 
comprehensive study, they would allow ex- 
perimentation and use of solutions not open 
to the courts, and they would restore the 
initiative in criminal law reform to those fo- 
rums where it truly belongs.” 

This amounts, after all, only to another 
statement of the ancient dictum that it is the 
province of the legislature to make law (jus 


dare) and of the courts only to interpret it 
(jus dicere). The fact remains that he who 
interprets law actually makes it, and all courts 
engage in some judicial legislating. Not even 
Justice Harlan dissented when the Supreme 
Court in Gideon v. Wainright, 372 U.S. 335 
(1963) overruled Betts v. Brady, 316 U.S. 455 
(1942), although it had been within the power 
of Congress to accomplish the same result by 
legislation throughout the previous 20 years. 

The jus dare-jus dicere formula, in short, is 
available when a court prefers not to act, but 
has never been an obstacle to a strong and 
courageous court with a constitution to en- 
force and a litigant before it relying on that 
constitution. The patently legislative charac- 
ter of the Escobedo and Miranda rules is em- 
phasized by the Supreme Court’s June 20 
decision not to give them retroactive effect 
(Johnson v. New Jersey), and the obviously 
legislative terminology and tone of the quoted 
paragraphs. Indeed, this opinion goes about as 
far in that direction as any judicial opinion, 
and it has raised questions in the minds of 
some people because it was written by men 
who were appointed rather than elected as 
legislators ought to be. 

Experience in the years ahead will vindi- 
cate the Supreme Court's holdings in this 
group of cases, or perhaps it will indeed indi- 
cate that it went too far and will have to 
draw back at one point or another. The Court 
has again made clear as it did in Gideon v. 
Wainwright, in Mapp v. Ohio, 367 U.S. 343 
(1961) and the many cases cited and dis- 
cussed in the April 1963 Journal honoring the 
Court for its leadership in promoting the effi- 
cient administration of justice, that the proper 
administration of justice throughout the state 
and federal court systems is one of its major 
concerns, and that it intends to continue to 
maintain its position of leadership in that field. 
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JUDICIAL ADMINISTRATION 


Will Shafroth 


At the request of Chief Justice Cho Chin Man 
of the Supreme Court of the Republic of 
Korea, I made a two-month survey of the court 
system of South Korea in September and Oc- 
tober of last year, under the sponsorship of 
the Asia Foundation. This was the first such 
survey ever made by a foreigner at the request 
of the Korean government. Looking back on 
that experience, I have some strong impres- 
sions. The court system is badly in need of 
modernization and receives inadequate finan- 
cial support from the government. 

The standard of living of the people is low, 
unemployment is high, and the attitude of the 
people toward law and the courts is affected 
by their view that the laws have as their main 
purpose the control of the government over the 
people rather than the safeguarding of the 
rights of the individual. 

The failure to use modern business machines 
and methods is a weak point. The drafting of 
legal documents, pleadings, depositions, and 
summaries of testimony is largely done by 
hand—oftentimes by scriveners—and the use 
of typewriters is infrequent. There are no ver- 
batim transcripts of testimony in court and no 
published court decisions, except for selected 
opinions of the supreme court. Lack of suffi- 
cient funds is blamed. 

The Japanese occupation of Korea, from 
1910 to 1945, resulted in the adoption of codes 
taken from the German civil law system. There 
were no juries, and the three-tier system of 
courts— district courts, high courts (appel- 
late), and the supreme court—followed the 
Japanese pattern. In 1946 a new consti- 
tution was adopted containing “Western” 
guaranties, safeguarding the rights of the 
individual and the independence of the 
judiciary, and establishing the tripartite di- 
vision of governmental affairs. Subsequent- 
ly, new codes and a court administration law 
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In Korea 


were adopted, and a new or amended consti- 
tution was adopted in 1963. 

The appellate court, or “high court” as it 
is called, reviews both law and fact, and new 
testimony is regularly introduced on appeal, 
as well as, on occasion, further testimony from 
witnesses who have already been heard below, 
amounting, in effect, to a trial de novo. The 
continuous trial of the common law is rare, 
except in short cases, and seven or eight con- 
tinuances after the trial has commenced are 
not unusual. The judge is not simply an um- 
pire between the contending parties but “a 
seeker of justice,” who guides the trial, may 
question the witnesses himself, and may ask 
for further testimony on particular points 
when this may seem to be necessary in the 
interests of truth. 


Needs of the Judiciary 








In my talks with judges and justices, both 
in Seoul and in the eleven courts visited out- 
side of Seoul, I was impressed with the need 
for more judges, particularly trial judges, to 
cope with the rapidly increasing case loads. I 
found that the salaries of the judges were so 
inadequate that many of the more experienced 
members of the judiciary were leaving the 
bench before reaching the compulsory retire- 
ment age of 65 to go into law practice, because 
good lawyers are making three to five times 
as much money as the average judge. At the 
same time, the number of new candidates who 
are being trained for the legal profession, and 
therefore also for the bench, has been kept at 
a minimum by an outmoded bar examination 
that passes only two out of every one hundred 
candidates at any single examination. This 
archaic relic of the Japanese occupation is 
now undergoing extensive scrutiny as a re- 
sult of Asia Foundation initiative. 

Courthouses are old and not kept up well in 
many places (but a new courthouse is near- 
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ing completion in Seoul), and the number of 
courtrooms is so small that in the larger cities 
the amount of work a judge can do is radically 
curtailed by his inability to have the use of 
a courtroom for more than one or two days a 
week. The spaces given to the judges for their 
offices are far too small. In Seoul, for example, 
district judges are given not separate offices 
but desks in rooms with other judges—some- 
times as many as 12 in a single room—a rather 
sad commentary on the prevailing opinion of 
what work a judge has to do and the dignity 
of his position. Of course, the inadequate 
budget for the judiciary plays a part. 

Little use of law books is made by the 
judges, except the codes themselves, because 
the libraries are very small, the books closely 
guarded for fear they will not be returned if 
borrowed, and the published opinions of the 
district and appellate courts, except the su- 
preme court, non-existent. 

A very substantial weakness of judicial ad- 
ministration in Korea lies in the fact that in 
the majority (or close to it) of cases in the 
trial court—civil and criminal—there are no 
lawyers present, except, of course, the prose- 
cutor in criminal cases. This is a great hard- 


ship on the judges, who have the burden not 
only of deciding such cases but also of in- 
vestigating them and organizing the testimony. 
This seems to be due to the cost of litigation, 
the lack of any effective legal aid work and, 
perhaps to some extent, the failure of the ju- 
diciary to require court-appointed lawyers 
in criminal cases to fulfil their assignments. 





No Massive Court Delays 





But, in spite of these conditions, there are 
no massive delays in the courts, such as we 
find in some of our state courts, the judges 
are able and devoted, and in general the pre- 
siding judges and the chief judges—who have 
some supervisory powers, as does the chief 
justice—exercise their authority and direction 
over the courts in their jurisdiction to keep 
their dockets up to date. 

The troubles of the Korean judicial system 
stem to a considerable extent from the lack 
of an adequate system of legal education and 
a proper bar-admission procedure in Korea. 
There are only 750 practicing lawyers in a 
country of 29,000,000 people, and more are 
needed. On the average, only 64 lawyers a 
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year have been admitted during the last ten 
years. In Seoul, a city of over 3,000,000 people, 
there are only 350 practicing lawyers; in Pu- 
san, the second largest city, with over a mil- 
lion inhabitants, there are only 52 lawyers; 
and in Taegu, with a population of 800,000, 
the lawyers number 35. I visited a branch court 
in Kimchon, a relatively small town, and was 
told that only one lawyer lived there. I re- 
frained from asking the obvious question of 
what happened to the defendant in a civil 
suit when plaintiff had engaged the only law- 
yer in town. 

There are 23 law schools in Korea, but only 
a small per cent of these is of acceptable cali- 
ber. The three-year law school course is de- 
voted largely to non-law subjects, and it is a 
fact of life that, after the first year, the time 
of a large portion of the students is chiefly 
devoted to studying for the bar examination 
which, on the average, only one out of fifty 
passes. The waste of talent devoted to this 
almost impossible aim of passing the examin- 
ation and the frustration of the 98 per cent 
who fail are incalculable. These students go 
into other branches of the government, into 
lower positions in the court system, into law- 
yers’ offices, or into business. 





Korean Judicial Selection System 





The method of judicial selection is interest- 
ing. Because of the small number of lawyers 
and the fact that the better practicing lawyers 
will make from 60,000 to 100,000 won per 
month ($240-$400) and upward, compared 
with the 20,000 won ($80) per month for a 
beginning district judge, it is rare that a good 
practicing lawyer is willing to make the fi- 
nancial sacrifice entailed in accepting a posi- 
tion on the bench. 

The judges are, therefore, for the most 
part, being appointed from the newly quali- 
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fied members of the bar. These are young 
men who, after passing the judicial examin- 
ation and taking a two-year course at the 
Graduate School of Law of Seoul University— 
which includes a year of apprenticeship with 
judges, prosecutors, and lawyers—have also 
served three years in the army, usually in the 
judge advocate’s branch. For their first years 
on the bench they are usually assigned to sit 
as members, but not as presiding judges, in 
three-judge trial courts. There is at the present 
time only one woman lawyer in Korea, and 
she is a law school dean. 

Judges in Korea are appointed for ten-year 
terms, except the chief justice, who has a six- 
year term and cannot thereafter serve a con- 
secutive term. Other justices and judges may 
succeed themselves. There are 13 members of 
the supreme court, above 60 appellate court 
judges, and 300 district judges. 

The chief justice is recommended to the 
president of the republic for appointment by 
a Judicial Recommendation Council, consti- 
tuted on an ad hoc basis every time it serves; 
this council consists of the chief justice, three 
justices elected by the supreme court, two law- 
yers representing the national and local bar as- 
sociations, the minister of justice, the attorney 
general, and a law professor nominated by the 
president. The appointment is made by the 
president with the consent of the unicameral 
National Assembly. 

The nomination of justices for the supreme 
court is made by the chief justice and requires 
the consent of a Judicial Recommendation 
Council, selected as stated above, for that 
purpose. Likewise promotions and transfers 
from one court to another are made by the 
members of the supreme court on the recom- 
mendation of the chief justice. Needless to 
say, the recommendations of the chief justice 
are very persuasive with the members of his 
court. A personnel file for every judge is kept 
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in the Office of Court Administration and is 
consulted whenever appointments, transfers, 
or promotions are made. 

Other judges are chosen by the supreme 
court justices, acting as a council. Supreme 
court justices are appointed by the president, 
and all other judges by the chief justice. Thus, 
in the selection of judges, the independence 
of the judiciary is complete. To an outsider, 
it would appear that the power of the chief 
justice and the associate justices in the selec- 
tion of judges is actually greater than that of 
our president, who has to get senatorial ap- 
proval for his appointments. 

The recommendations in my report were 
principally that a review of some of the meth- 
ods and machinery of judicial administration 
in the United States be studied for consider- 


and closer ties between them and America. 


ation by a judicial council of Korea, to be 
headed by the chief justice, to determine their 
utility and practicability in Korea and that the 
salaries of the judges and the budget of the 
courts should be radically increased. Actually, 
the fees taken in by the Judicial-Department 
in 1964 were over 2% times the size of the 
judicial budget. 

I was in Korea long enough to acquire a 
real affection for the Korean people and a 
sympathy for them in their hardships. For the 
judges and the judicial personnel whom I met, 
I have admiration, for, in spite of their difficul- 
ties and privations, they are doing a good job. 
Under the strong leadership of the chief jus- 
tice, with the prospect of rapid economic im- 
provement in sight, I look for great advances 
to be made. 
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Judicial Reform 


for Colorado Courts of Special Jurisdiction 


Daniel J. Shannon 


Up until a few years ago no one knew much 
about the operation of the lower court system 
in Colorado. There was no court administra- 
tor, and neither the secretary of state nor the 
county clerks were aware of the exact number 
of justices of the peace operating at any one 
time. Some judges never posted performance 
bonds after having been elected. Others re- 
fused to handle cases after their fee limita- 
tion which went up to $7,500 but averaged 
less than $3,600 had been reached. Because 
of increasing public concern and _ pressures 
from various interested groups throughout the 
state, a comprehensive study was made by the 
Legislative Council at the direction of the 
Colorado General Assembly.t The research 
uncovered many interesting facts and conclu- 
sions which eventually led to the reform of 
Colorado’s entire lower court system.” 

At the time of the study, the only qualifica- 
tions required for the office of justice of the 
peace were that the candidate be 21 years old, 
a qualified elector, and a resident in the coun- 
ty and precinct in which the office was lo- 
cated. Of the judges interviewed, 65 per cent 
were over 60 years of age and only 1 was un- 
der 35 years of age. Half of the justices had 
at least 4 years’ experience, and 30 per cent 
had more than 10 years experience in the posi- 





DANIEL J. SHANNON serves as County Judge of Jefferson 
County, Colorado. and is President of the Colorado Associa- 
tion of County Judges. 





1. Information for this study came from 2 main sources: 7 re- 
gional meetings were held in various areas of the state by the 
committee to which all justices in each area were invited, and 
a complete docket analysis of the case loads of all justices of the 
peace in a selected sample of 22 counties covering 4 judicial dis- 
tricts was made. In all, 129 of the state’s approximately 275 jus- 
tices of the peace were contacted either by the committee or the 
council staff. 


2. Several years ago the city and county of Denver established 
a modern municipal court in which attorney judges acted both 
as municipal judges and as justices of the peace. Adequate cleri- 
cal staff and facilities were also provided. Municipal and magis- 
trate courts are not considered state courts and as such were not 
substantially affected by the judicial reform. 
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tion. Little or no opposition in the general 
elections was reported, exceptions being those 
judges serving in the populated areas where 
the case load was high enough to provide a 
high income for a part-time position. Of the 
justices interviewed, many had completed 
high school and several had taken some col- 
lege work; however, none had graduated from 
a school of law. 

Although some of the justices had adequate 
court facilities provided for them in the coun- 
ty courthouse, or town hall, or the municipal- 
ity in which they resided, the majority held 
court in their homes or places of business. 
Justices were located in most communities, 
and court was usually held 24 hours a day, 
7 days a week, although only 7 justices worked 
full time and 21 were retired. 

Records were generally kept on an informal 
basis. In some counties, judges kept few, if 
any, records. Of those that were kept, many 
were inaccurate and none were standardized. 
According to law, justices’ dockets should 
have been audited along with those of other 
county officers. Almost half of the justices said 
that their dockets were audited every six 
months, but 15 of these had only their criminal 
dockets audited. Four of the justices said that 
their books had never been audited, and 25 
said that their dockets (7 of these criminal 
only) were audited once a year or even less. 

Procedure was set strictly by statute, yet 
only about half of the justices were provided 
with a set of statutes by the commissioners. 
Full-time clerical assistance was provided for 
only two justices, and the vast majority had no 
clerical help of a subsidized type. 

A sampling of work loads revealed that ap- 
proximately 60 per cent of the cases filed were 
traffic, 29 per cent civil, 7 per cent criminal, 
and 3 per cent miscellaneous. Of the traffic 
cases, 70 per cent were handled on guilty pleas 
and 6.5 per cent of those filed resulted in dis- 





The Jefferson County Hall of Justice located in Golden, Colorado. 
Table Mountain appears in the background. 


missals. Attorneys were present in only 4.5 
per cent of the total case load and appeared 
4 times more often in civil than criminal cases. 
Average time between arraignment and trial 
was a week, with a maximum of 3 months. 

Most of the justices indicated that they gave 
the traffic violator his day in court, but a few 
indicated that they assumed the alleged vio- 
lator was guilty or he would never have been 
brought into court in the first place. These 
men had jurisdiction over cases with penalties 
up to one year in jail and a $5,000 fine! 





Judicial Structure Before Reform 





The supreme court, with 7 justices, presided 
as the court of last or final resort. The vast 
majority of its work was the review of cases 
appealed from courts of record. 

The next level was comprised of the district 
courts of record empowered with original ju- 


risdiction over all civil and criminal matters 
except probate and juvenile cases. Some of 
the districts of the state contained a single 
judge and others up to 10 judges. 

Each of Colorado’s 63 counties had a county 
court with jurisdiction over civil cases up to 
$2,000 or less, misdemeanor cases, exclusive 
jurisdiction over juvenile and probate matters, 
and appeals from justice of the peace courts 
(de novo). In each of the 63 counties, a num- 
ber of justice of the peace precincts were es- 
tablished (from 1 to 12) with at least 2 judges 
presiding in each precinct . 

The justice court was not a court of record, 
and the justices of the peace had jurisdiction 
to handle misdemeanor cases (including traf- 
fic), civil matters up to $300, replevin actions, 
and eviction cases. Any appeals from the jus- 
tice court were certified to the county court 
on a trial de novo basis. 
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Consolidated Justice Court System 





In 1958, a significant step was taken by the 
county commissioners of Jefferson County to 
improve the justice court system. Pursuant to 
statutory authority, they reduced the number 
of justice precincts from 4 to | and the number 
of justices of the peace from 8 to 2 and em- 
powered them to consolidate justice court op- 
erations. In 1959, 2 attorneys were elected to 
the office of justice of the peace. The county 
provided courtrooms, a clerk’s office, and wit- 
ness and jury rooms. A staff of 4 clerks was 
later increased to 8 to handle the case load. 

The new judges formulated a set of rules of 
procedure to modernize and make uniform the 
handling of these cases. The courtrooms were 
located in the county seat of Golden, Colorado, 
and during the first year of operation over 
8,000 criminal and civil cases were filed. Rules 
of evidence were strictly adhered to, the dis- 
trict attorney’s office provided deputies for the 
prosecution of traffic and criminal cases, and 
the trials were conducted in a formal atmos- 


phere, complete with judicial robes, imparting 
respect for the court and the law. Appeals 
diminished by three-fourths. 

The judges conducted court during regular 
courthouse hours and established bail proce- 
dures under the supervision of the clerk of the 
court to handle after-court-hour bonds. 

A streamlined jury-selection system was es- 
tablished, replacing the archaic system of the 
constable’s picking jurors from the street in 
order to serve in justice court cases. A book- 
keeping system was inaugurated to insure the 
proper receipts and disbursements of the 
court; in its first year of operation the funds 
totaled over $100,000. 





Judicial Reform Amendment 





The successful operation of the Denver Mu- 
nicipal and Jefferson County Justice Courts 
showed the way to eliminate the obvious 
abuses in many justice of the peace courts. 
Again the Colorado Legislative Council was 
called upon to draft a judicial reform amend- 
ment for the general assembly, which in turn 
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was referred to the people in November of 
1962. Most people recognized that the clear 
intent of the amendment was to upgrade the 
judicial system as well as to provide for an in- 
tegrated bench, and the amendment was ap- 
proved by a substantial majority. 

The material parts of the amendment are: 


1. The jurisdiction of the supreme court re- 
mains unchanged, but justices can be in- 
creased to 9 upon request of the court and 
upon ratification of the general assembly. 

2. District courts of the state have original 
jurisdiction as courts of record over all crimi- 
nal and civil matters, including probate and 
juvenile cases. All district judges are required 
to be full-time judges and must be admitted 
to the bar for at least 5 years. A probate court 
was created for the city and county of Den- 
ver, and the general assembly has authority 
to establish other minor courts. 

3. The offices of justice of the peace and of 
constable were abolished. New county courts 
replaced the justice courts. Each county is to 
have a court with one or more county judges 
as might be provided by law. The county court 
jurisdiction is set by statute, except that fel- 
onies and title-dispute matters are specifically 
prohibited as being assigned to the county 
court jurisdiction. 


The Colorado Legislative Council and Leg- 
islative Council Committee drafted a series of 
bills to implement the amendment which were 
submitted to the general assembly and, with 
some minor variations, passed into law. 

The new county courts were made courts 
of record and limited to jurisdiction of $500 
in civil cases. They were empowered to handle 
replevin actions, actions involving the posses- 
sion of realty (but not title disputes), misde- 
meanors, peace bonds, restraining orders, and 
preliminary examination cases in felony mat- 
ters. Appeals based upon the record made in 


the trial court were to be lodged with the 
district court (superior court in Denver) for 
appellate review. An automatic trial de novo 
was abolished. County judges could act as 
referees in district court matters and juvenile 
and mental-health court cases. County judges 
are permitted to act as district judges if they 
have the qualifications of a district judge. 

A simplified procedure was established for 
the handling of misdemeanor and civil cases. 
The counties were graded into four classes— 
A, B, C, and D. In counties of Class A and B 
(population over 25,000), the county judge 
must be an attorney and devote full time to 
court duties. In Class C counties (population 
from 10,000 to 25,000), the judge must be an 
attorney but may practice law in courts other 
than the county court. In Class D (population 
10,000 or below), the judge need not be an 
attorney but must be a high-school graduate 
and attend a training seminar before taking 
office.2 Salaries based on the classification of 
the county, from $1,200 to $12,000 annually, 
replaced the fee system. 

Pursuant to statutory and constitutional au- 
thority, the Supreme Court of the State of 
Colorado established rules of civil and crimi- 
nal procedure for the county courts. Statistics 
are reportable semiannually to the judicial 
administrator, who serves all county and dis- 
trict courts, and county court records are au- 


dited by the state and by the county. 





Jefferson County Court 





The Jefferson County Court, relying upon 
the experiences of the consolidated justice 
court, converted easily into the new county 
court system. Three attorney judges were 
elected to 4-year terms. As the result of the 





3. Colorado population figures per 1960 census reveals that 
there are extreme population variations from county to county; 
e.g., Denver County, 493,887; Hinsdale County, 208. Over a dozen 
counties do not possess a resident attorney. 
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court’s becoming a court of record and an an- 
ticipated increase in case load, the number of 
clerical personnel was increased to 17, with a 
chief clerk to supervise the clerical operation. 
The case load of the Jefferson County Court 
totaled 10,454 during the first 114 months of 
operation. The transition from a court of non- 
record to a court of record further reduced 
appeals, and it was noted that litigants and 
attorneys became aware of the fact that only 
one trial would likely be held and accordingly 
they were better prepared for trial. 

Of the 10,474 cases filed with the court in 
1965, 9,053 were criminal and 1,421 were civil 
cases. As of December 31, 1965, a total of 
1,722 cases was pending in the county court, 
and of this number only 351 represented cases 
awaiting trial, 351 represented warrants out- 
standing, and the other 1,020 were pending 
arraignments and miscellaneous matters of 
course. Over the 12-month period, 1,262 crimi- 
nal cases were tried by court and 372 by jury; 
401 civil cases went to trial to the court or 
jury. From the total case load enumerated 
above, only 15 appeals were lodged with the 
county court and were referred to the district 
court for review. 

For the year 1965, a budget of approximate- 
ly $135,000 was allocated to the Jefferson 
County Court. The bulk of the budgetary 
amount was for salaries, with the remainder 
for supplies, equipment, and witness and pro- 
fessional fees. Total receipts from the opera- 
tion amounted to $187,000. 

In October, 1965, a new hall of justice to 
house county and district courts was dedi- 
cated for the county of Jefferson. With facili- 
ties surpassed by few courts in the western 
states, the county court has 4 courtrooms, each 
seating approximately 70 spectators with elab- 
orate judges’ benches, counsel tables, and jury 
boxes with places for 14 jurors. Each of the 
three divisions of the court is provided with 
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judges’ chambers, division clerk’s room, a 
court reporter's office, and a judicial hearing 
room. The central clerk’s office is spacious and 
provides room for 7 clerks and a separate of- 
fice for the chief clerk. In addition to storage 
space, the courts have two rooms which are 
utilized by the court’s probation department 
and district attorney’s office. There are two 
fully equipped jury rooms and two prisoner 
rooms and a courtroom complex for heavy ar- 
raignment sessions. 

A number of innovations have been inaugu- 
rated by the Jefferson County Court. For ex- 
ample, the court has available and frequent- 
ly utilizes a complete professional probation 
department which serves both the district 
and county courts of Jefferson County. The 
county judges have appointed a probation 
officer and have assigned one of the deputy 
clerks to act as his clerical assistant. In some 
cases where the services of the formal proba- 
tion department are not desired, the court’s 
probation officer oversees the supervision of 
the traffic violators or misdemeanants, espe- 
cially the younger ones, without the incon- 
venience and expense of formal probation. 

The county jail list is scrutinized daily, and 
with the co-operation of the district attorney's 
office those defendants who have not yet been 
formally charged are brought before the court 
and advised of their constitutional rights. The 
court has undertaken a bonding system under 
the supervision of a night clerk wherein per- 
sonal recognizance and surety bonds, as well 
as cash and property bonds, have been uti- 
lized to a great extent. Those defendants who 
are incarcerated and are unable to make bond 
before trial are given first priority on the 
court’s calendar. Oftentimes other cases are 
reset in order to provide an early and a speedy 
hearing for those in jail awaiting disposition 
of their case. 

The court is exploring the possibility of 


assigning defendants on probation to lay pro- 
bation officers to work with them on a group- 
therapy basis and to assist the court in its 
handling of chronic offenders whose basic 
problem lies in the addiction to drugs and 
alcohol or in family or emotional problems. 





Denver County Court 





The city and county of Denver is now 
served by the largest county court in the state, 
with 10 separate divisions. The judicial reform 
amendment caused minimal changes in its op- 
eration since many improvements were already 
adopted. All 10 full-time judges are attorneys, 
appointed for 4-year terms by a nonpartisan 
selection committee. 

The case load of the court during 1965 is 
very impressive. A total of 133,765 cases was 
filed. Of these cases, 15,636 were civil; 93,868, 
trafic ordinances;* 4,362, state criminal; and 
21,464 ordinances other than traffic. Out of 
that tremendous total, 128,677 were termi- 
nated during the year, including the pending 
matters at both the beginning and end of the 
year; 17,840 cases were awaiting trial, arraign- 
ment, or were failures to appear as of De- 
cember 31. Appeals perfected and certified 
to the superior court were 160, or a percent- 
age of +5 of 1 per cent of the total matters 
terminated during the year! 

The new system has been greeted with sin- 
cere approval by the general public, the press, 
and the state’s various bar associations. Obvi- 
ously, the transition from a system involving 
275 part-time justices of the peace to 89 coun- 
ty judges, with consequent changes in the 
jurisdiction and procedures, necessitated a 
transitional period in order to reach a state of 
efficient operation. After a years experience, 
the vast majority of the county courts have 





4. Of this number 55,660 were disposed of by arraignment 
courts and a violations bureau wherein a court appearance by 
the defendant is waived. 


This view of the interior of the Jefferson County Hall 
of Justice reveals the open balconies of the four 
courtroom levels. 
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been able to cope with the major problems 
of operation, records, scheduling, and proce- 
dures; most all are extremely current in the 
time lapse between arraignment and trial. In 
smaller counties, a party requesting trial to 
the court or jury may usually obtain a date 
within 30 days and in the larger counties with- 
in 90 days. Attorney appearances in county 
courts have greatly increased, and most courts 
require a deputy district attorney to prosecute 
all traffic and criminal cases. 

Utilizing the system previously adopted by 
the Jefferson County justice courts, most coun- 
ty courts have adopted a modernized jury- 
selection system. 





Results of the New Court System 





State-wide, most of the county judges have 
been able to utilize the facilities previously 
provided by the commissioners for the coun- 
ty courts. The larger counties in the state were 
faced with a situation of having inadequate 
room for the increased work load of the coun- 
ty court, and most of them either rented or 
built new buildings to house the court opera- 
tion. The rural areas of the state seem well 
pleased with their new county court system 
as compared to the former justice courts. 

The jurisdiction of the new county courts, 
although about the same as the justice of the 
peace courts, was extended to create courts 
of record with state-wide jurisdiction. Vast 
judicial manpower has been added to cope 
with mounting case loads and backlogs. For 
the first time in the state’s history, most of the 
lower court judges were provided clerical as- 
sistance. The consequence has been that most 
judges have been relieved of the performance 
of many ministerial acts, thus allowing them 
more time to devote to judicial responsibilities. 

The judicial administrator of the state has 
been of invaluable assistance in co-ordinat- 
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ing judicial activities, in assigning judges 
from county to county as the need arises, 
and in the compilation of court statistics to 
enable the proper administration of problem 
areas of the courts. His office has prepared 
a county court manual for both judges and 
clerks. The undesirable fee system has been 
completely eliminated and salaries are paid 
to all judges, based upon the population and, 
consequently, the case load of the county in 
which the judge serves. 

The new system has brought about a sub- 
stantial improvement in the qualifications of 
those sitting as lower court judges. Whereas, 
in 1964, approximately 95 per cent of the 
state lower court cases were handled by non- 
attorney judges, under the new system over 
94 per cent of the state cases were tried by 
attorney judges. 

Less-accessible court locations and the lack 
of 24-hour court hearings have not constituted 
major stumbling blocks to the effectiveness of 
the lower court system but, on the contrary, 
have enhanced the dignity of its proceedings 
and improved the efficiency of its operations. 

Appeals from the lower courts to the high- 
er courts have been drastically reduced, and 
the taxpayer has realized the consequent say- 
ings, as compared with the expensive trial 
de novo system in effect previously. 

Many of the new courts are adopting new 
and_ successful arraignment and trial pro- 
cedures and flexible modes of corrective pe- 
nalization. Rehabilitation and probation in- 
novations have been adopted with great suc- 
cess. A strong effort is being made to stand- 
ardize and make uniform the forms and pro- 
cedures in all parts of the state. 

Colorado has taken a substantial step for- 
ward in the fair administration of the law in 
its courts of limited jurisdiction and away from 
“roadside courts” and “basement justice.” 


Lawyer Attitudes 


TOW ARDeLAW MAND PROCEDURAL REFORM 


Charles W. Joiner 


Bar associations typically have as one of their 
standing goals the appraisal and reform of the 
practice and procedure in the courts.! Lawyers 
have recognized that they must assume this 
task largely because they are the ones who use 
the judicial machinery. This task is usually 
delegated to standing procedural committees 
of the bar and to special ad hoc committees 
or conferences” aimed at improving the admin- 
istration of justice. The work of these commit- 
tees and conferences leads me to observe that 
the attitude of the would-be procedure-ap- 
praiser or law-reformer is probably as impor- 
tant as any other single fact in meeting the 
bar’s obligation. 

Committees and conferences can succeed 
only if all participants develop certain atti- 
tudes pertaining to the problems presented. 
The major problem will not be that of finding 
the shortcomings of the system or ascertaining 
the complaints against it but the development 
of the appropriate attitude and approach to 
make the analysis. It is not enough to overcome 
“committee conservatism” or “group groping” 
with “individual incisiveness” or “personal 
positiveness.” More is needed. I suggest that 
three attitudes of approach are needed for all 
committee or conference members as individu- 





1. American Bar Association Constitution, Art. 1: 

“Tts objects shall be . . . to promote the administration of 
justice . . . to apply its knowledge and experience in the field 
of the law to the promotion of the public good.” 

By-Laws, Art. 10, Sve 

“(m) Federal Legislation. This Committee shall . . . ad- 
vise and aid Sections and Committees in the pronouncement 
or presentation of the position of the Association with respect 
to any proposed or pending legislation before the Congress 
of the United States.” 

“(9) Jurisprudence and Law Reform. This Committee shall 
haye jurisdiction of all questions in the field of the jurisdic- 
tion and procedure in the federal courts, including reforms 
of the substantive law... .” 

“(ee) State Legislation. .. . This Committee shall endeavor 
to secure the enactment in their respective states of legisla- 
tion approved by the Association. .. .” 

2. The Conference of the Illinois Bar Association on “Civil 
Practice as a Means toward Justice: An Appraisal,” held at 
Allerton House on June 11, 1965, is an example. The substance 
of this paper was first expressed there, 


als, if they are really to succeed in appraising 
civil practice or in pointing procedural rules 
more in the direction of justice. 

1. The first of these attitudes has to do with 
the point of view. In discussions about the val- 
ues of specific procedures in appraising prac- 
tice, it is imperative that each problem be ap- 
proached from the point of view of the litigant, 
or the public, and not the point of view of the 
lawyer or the judge. I know that most lawyers 
agree on this in the abstract, but most of us 
also start to think, “What will this do to my 
practice?” 

The practice of law is a distinguished pro- 
fession, and it is a monopoly. Lawyers set the 
standards for new lawyers and determine who 
shall be lawyers. Lawyers (judges) make the 
procedural rules. The major check on lawyers 
is their sense of professional responsibility. In 
this context, professional responsibility means 
doing things that are good for the public and 
not just for lawyers. 

Bar leaders who sit on committees or gather 
to improve the law or to appraise practice 
must, above all others, approach problems 
from this point of view. If they do not ap- 
proach the problem from the point of view of 
the public, how can they expect the garden- 
variety lawyer engaged in beating out a living 
to do so? It is important that all would-be 
procedural appraisers or reformers keep in 
mind the question “Is what is being suggested 
really in the total interest of the litigants or 
the public or is it simply for the convenience 
of the lawyers or the judge?” 

For example, the subject of continuances 
and their abuse might be considered by such a 
committee. “Is our procedure designed for the 
convenience of the court and counsel rather 
than for a speedy determination on behalf of 
the litigant?” is the proper question. 

The different possible results from different 
points of view become apparent in many pro- 
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cedural rules surrounding the production of 
evidence, particularly in the business area. 
Businessmen want as little disruption of busi- 
ness as possible. Often they forego claims be- 
cause of the importance of other aspects of 
business. To conduct their affairs, they rely on 
evidence of varying degrees of persuasiveness. 
But when disputes arise, court rules—evidence 
rules—no longer permit the same kind of evi- 
dence to be used, and only very restricted mat- 
ters of evidence may be produced. The reason 
for this is that the lawyer has a point of view 
of trying to protect the jury in its fact-finding 
function. When the presentation of evidence is 
discussed, this question is pertinent: “Why 
should we shift from the point of view of the 
business community to an artificially con- 
structed point of view of the lawyer and the 
judge to solve a problem of the business com- 
munity just because lawyers and judges and 
juries are now involved?” 

Of course, it should not shift, and the whole 
trend of the rules of admissibility, beginning 
with the uniform business-records act,’ points 
up that it should not. But points of view do 
shift constantly, and unless committee mem- 
bers are conscious of this a lawyer’s point of 
view will unconsciously be assumed in dis- 
cussing these problems. After all, they are not 
the lawyers’ problems but those of the liti- 
gants. The rules must be to help them. 





New Techniques and Devices 


2. The second attitude is involved in the 
terms “new knowledge” or “new techniques” 
or “new devices.” 

In discussing advances and possible changes 
in procedure and in critically examining prac- 
tice, it is important to hold the discussion and 
to make the examination in the light of current 
learning and techniques and in the light of 
current discoveries and devices. Many of the 








3. Commissioners on Uniform State Laws (1936). 
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rules of procedure in use today were devel- 
oped many years ago. As such, they have stood 
the test of time and have proved themselves. 
But we do develop new knowledge. In fact, in 
the last ten years new information and knowl- 
edge have come at such a rate that it is virtu- 
ally impossible to keep up with them. New 
devices for doing things become available 
every day. Sometimes this new knowledge and 
the new devices undermine procedures devel- 
oped over a period of time. Sometimes they 
make the older procedures unnecessary. Our 
rules must use this new knowledge and the 
new devices. Lawyers and judges must see 
that they do. 

Where would the trial of cases be today had 
the skills of the shorthand reporter not been 
accepted? Or the typewriter as a device? Or 
the printing press? These techniques and de- 
vices brought great changes in court proce- 
dure. Lawyers would still be writing out 
pleadings in longhand and compiling bills of 
exception from the various handwritten notes 
made after each exception was taken. 

Francis Bacon wrote “crafty men condemn 
studies, simple men admire them, and wise 
men use them; for they teach not their own 
use, but that is a wisdom without them and 
above them, won by observation.” Lawyers 
and judges have to work at putting the new 
knowledge gained from studies and the newly 
developed devices and techniques to work to 
better procedure in court. They will not do it 
themselves. 

First of all, a catalogue of all new devices 
and techniques of possible use must be kept, 
and then efforts must be made to determine if 
there is a way to put these new devices and 
techniques to work in improving procedure. 

In the same way, sociological or psychologi- 
cal studies should be examined to ascertain 
what, if any, implications the studies may have 
on the procedure for trial. 


CHARLES W. JOINER is acting dean of the University of Michigan 
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What about the copying machine? The ease 
of making verbatim copies at relatively low 
cost, with virtually no expenditure of time, 
may have important repercussions on court 
procedure if these machines are used wisely. 
In one simple way it could revolutionize the ap- 
pellate process, cutting lawyer time and costs. 

Preparing records on appeal takes substan- 
tial lawyer time to cull the record and this is 
expensive. It costs about three dollars a page 
to print a record. With a few simple rules we 
could cut the cost of reproduction by two- 
thirds and eliminate most of the lawyer time 
in the preparation of a record through the use 
of copying machines. The ability to make xero- 
graphic copies in a continuous process from 
microfilms will permit a copy to be made, in- 
cluding all costs, for about 4% cents a page.! 
In addition, there is a permanent record from 
which copies can be made at any time for 
about the same cost. If the rule for the number 
of copies did not require more than are actu- 
ally needed for the court and litigants, a full 
set of copies of the needed portion of a tran- 
script could be made and bound for 4% cents 
a page or about one dollar for twenty-four 
copies. If only ten or twelve copies were 
made, it would cost about half that much, or 
50 cents a page. 

An even more drastic proposal might re- 
quire the court reporter to use a special paper 
for transcripts which, in turn, could become 
masters for duplicating very cheaply. 

What about the sound recorder? Could not 
a verbatim record of the judge’s instructions 
be made and taken by the jury to the jury 
room for them to hear any part of it at any 
time? It is not inconceivable that a complete 
verbatim transcript of the whole trial on tape 
could be made available to the jury so that 
they could, if they wanted to, re-examine 





4. Correspondence with University Microfilm of Ann Arbor, 
Michigan, dated February 10, 1965. 





exactly what was said. 

Example could be piled on example. Every 
discovery may have some application to court 
procedure. Certainly the increase of knowl- 
edge of psychiatry and medicine has revolu- 
tionized some of the practices. Even closed- 
circuit television or the computer? may be 
used to improve judicial procedures if efforts 
are made to use them. 





New Knowledge and Information 





Let us turn now from new hardware to 
new knowledge and information. 

What should lawyers do with the study 
“Automobile Accident Costs and Payments”® 
recently published by a number of lawyers, 
sociologists, and investigators? This study has 
bushels of facts of real significance to the trial 
lawyer and to judicial procedure, as well as to 
the auto-driving public. It does not attempt 
to draw conclusions, but it is a study for wise 
men to use to improve a number of bad situ- 
ations—and it is an extraordinarily good study. 

It is simple to demonstrate with a fact or 
two why the trial lawyer should be interested 
in this study. The authors have compared the 
cost of shifting the loss from the injured per- 
son to another by means of four different re- 
gimes or systems:* (1) the liability system as 
evidenced by our tort law and court cases, 
workmen’s compensation system and employ- 
er’s liability laws; (2) the private-loss insur- 
ance system; (3) the non-occupational disabil- 
ity insurance systems and sick leaves; and (4) 
public insurance, such as social security. 

All these regimes are devices to shift some 





5. See the work and reports of the American Bar Associa- 
tion Committee on electronic data retrieval and the American 
Bar Foundation Advisory Committee on research procedures and 
techniques. 

6. These Studies in the Economics of Injury Reparation were 
made by Alfred F. Conard, James N. Morgan, Robert W. Pratt, 
Jr., Charles E. Voltz, Robert L. Bombaugh (Ann Arbor: Uni- 
versity of Michigan Press [1964], 502 pp.). 

7. [bid., chap. i, pp. 23-74. 
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of the losses of personal injuries from one per- 
son in society to another person or from one 
group in society to another group. The cost of 
this loss-shifting has been compared, This in- 
cludes in its sum total persons who are needed 
to make a given system work as, for example, 
judges and lawyers and others in the tort sys- 
tem and the investigators and insurance sales- 
men and others in the insurance system. The 
cost of loss-shifting in the tort system is re- 
ported to be actually greater than the amount 
of money received by the injured person; that 
is, the cost of the attorney fees and the expense 
of the other persons involved in making this 
system work involve more money than the 
amount of money ultimately received by the 
injured person. In workmen’s compensation, 
the cost is about one-half that received by the 
injured person; in private insurance, the total 
cost of shifting the loss is about one-fourth 
that received by the injured person; and in 
public insurance it is less than one-tenth of 
that received by the beneficiary. 

These are important facts for the bar to 
consider, for these facts have a great impli- 
cation upon whether or not it is wise to con- 
tinue the detailed investigation of fault in each 
of the accident cases and whether or not there 
might be ways other than through the compli- 
cated system of negligence law to shift losses 
from one person to another. ‘It should be ob- 
vious, of course, that these facts are not the 
only facts that should have a bearing on the 
wisdom of the tort system of reparation, for 
certainly any decision on this matter should 
not turn alone on the matter of cost. But these 
facts should be considered by intelligent law- 
yers in appraising negligence practice. 

This new knowledge must be considered 
from the point of view of the public as well 
as from the point of view of lawyers. If the 
bar does not consider these facts, others will, 
and they will do so without the considered 
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judgment of lawyers. Civil injury litigation 
could dry up. Lawyers looking beyond their 
selfish fee-conscious desires must deal with 
this new knowledge. 





Civil Jury under Attack 





In many parts of the country the civil jury 
itself is under attack as one means of solving 
the delay problem.’ This discussion is predi- 
cated on new delay statistics. Lawyers have a 
stake in this discussion, for it deals with pro- 
cedures and institutions of which lawyers are 
the guardians. Examination of the place of the 
civil jury should be more than a regurgitation 
of historical platitudes. It certainly should in- 
volve more than an examination of delay sta- 
tistics. The author of the book Civil Justice 
and the Jury® examines the psychological data 
that were available at the time and concludes 
that group discussions by a number of per- 
sons and the requirement for near unanimity 
in their decision were the two things that 
tended to eliminate bias and prejudice and 
tended to reduce error in result. Results 
agreed to after deliberation by a group or, 
in the case of a jury, their verdict, more close- 
ly approached the truth than any possible 
decision of a single person.?° 

Here were tangible demonstrations of the 
value of the civil jury and real reasons for its 
retention. Without this type of “new knowl- 
edge,” reformers might be overly influenced 
by some other new information—the delay 
statistics. The sum total of this new informa- 
tion, the delay statistics, and the proved value 
of the jury indicates that lawyers, as guardians 
of faimess and due process, should fight hard 
to retain the jury but that they should try to 





8. As an example, see Judge Charles S. Desmond, “Juries in 
Civil Cases—Yes or No,” N.Y. St. Bar J., XXXVI (April, 1964), 
p- 104. 

9. Charles W. Joiner, Civil Justice and the Jury (Englewood 
Cliffs, N.J.: Prentice-Hall, 1962), 238 pp- 

10. Ibid., pp. 25-35. 


improve the procedures so as to reduce delay. 

The studies in the economics of injury rep- 
aration will be used by a number of persons 
to undermine the civil jury. This will be false 
use of the material in this study, for it does 
not deal with the methods of revolving dis- 
putes but with the even more fundamental 
question of the methods of avoiding disputes 
in the auto-injury field through a consid- 
eration of the elimination of fault as a prereq- 
uisite to reparation. This is a different ques- 
tion from that of the value of the jury to de- 
cide questions of fault if they are presented. 
The question really presented by the study 
is whether the number of cars and the num- 
ber of accidents and the cost of shifting the 
loss from the innocent to the guilty have be- 
come so great that alternatives must be seri- 
ously considered. Such alternatives affect the 
public, as well as the administration of justice 
and the lawyers. They may or may not be 
wise alternatives, but the study does point up 
the terrific cost of the tort regime of shifting 
losses and the need for the attention of the 
best in the bar to lessen these costs, not by a 
slight cut here and there but in significant 
amounts. 

3. The third attitude essential for proce- 
dural appraisal is accented in the words 
“No one wants to be a radical.” Few lawyers 
wish to be so characterized, yet procedure re- 
form and honest appraisal demand radicals. 
Each person, if he is to react positively to any 
of the suggestions of committees and confer- 
ences on reform, must risk being so described. 
Procedural re-examination requires a willing- 
ness to challenge verities. For the purpose of 
examination, at least, it is important that there 
be a little radicalism. 

In the field of procedure, the whole proce- 
dural process should be examined, step by 
step. It is important to ask “why” in the light 
of the litigant’s needs and in the light of new 


experience, or new knowledge, or new devices. 
This attitude may produce big results as well 
as little ones. 

For example, one possible topic for consid- 
eration is the question of note-taking by the 
jury. In many jurisdictions, note-taking by the 
jury is forbidden. This is the rule. The rea- 
sons for this rule are (1) that note-taking may 
distract the note-taker so that he will miss 
something and (2) that it sometimes gives 
more power to the note-taker in later discus- 
sions and this should be avoided. The appli- 
cation of the suggested attitude rules to this 
question points up that since the development 
of this rule there has been a substantial amount 
of new knowledge available that has a bearing 
upon this matter. The new information is that 
the persons who are the prospective note- 
takers—the jury—almost invariably now have 
gone to high school and many of them to col- 
lege, that they have had substantial experi- 
ence in note-taking, and that note-taking has 
become a relatively accepted way of life for 
most of them. To deprive them of the oppor- 
tunity to prepare to decide a case in this way, 
by taking notes, is to do them a great disserv- 
ice. This leads to the conclusion that this new 
knowledge about the kind of jurors, their edu- 
cational experience, and their experience in 
connection with note-taking is relevant and 
might perhaps cause lawyers and judges to 
change the status quo, radical though they 
may be. 

Thus, in conclusion, if lawyers are to par- 
ticipate effectively in law and procedural ex- 
amination projects, three special attitudes must 
be cultivated and developed: 

1. Think about the litigant. 

2. Make use of all possible new knowledge 

and new devices. 

3. Do not hesitate to challenge the sacred 

cows. 
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The Reader’s View point 


Salary Survey 
Put to Good Use 


I have just received and immediately re- 
viewed the February issue of the Journal, and 
I wish to express my personal enthusiastic 
praise and thanks for a task well done. As the 
report was received in the courthouse by var- 
ious judges, their reaction was uniformly one 
of sincere appreciation. The report is timely, 
and I particularly enjoyed the reference to 
the personnel standards for court staffs, which 
is an area that needs great expansion when 
done again—or perhaps done in a separate 
survey. Trial court administrators, just as city 
managers, need such data from a source like 
the Society when working on salary struc- 
tures, new employees, and so forth. 

For example, we are currently attempting 
to convince county budgetary authorities of 
the soundness of employing a recent law 
graduate to work as a law clerk for the pre- 
siding judge to assist him primarily in legal 
research matters. The analysis on page 167 
of your report is the kind of help we need. 
Although our thinking here indicates a gen- 
uine innovation in staffing, your report tells 
us that it is not unique. 


Davi J. SAARI 
Court Administrator 


546 County Courthouse 
Circuit Court of Oregon 
Portland 4, Oregon 


Thanks for Articles on 
Lower Courts 


I wish to take this opportunity to let you 
know how much I enjoyed the April issue of 
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the Journal of the American Judicature So- 
ciety with its articles on the lower courts. 
Judge Harvey Uhlenhopp’s article entitled 
“Some Plain Talk About Courts of Special 
and Limited Jurisdiction” is the best article 
that I have ever read pertaining to the upgrad- 
ing of the lower courts. 

I hope that I live to see the day when the 
“one great court” system is inaugurated in the 
state of Washington. 


Katuryn ANN Mautz, Judge 


Justice Court of the 
County of Spokane for the 
District of Spokane 
Spokane 1, Washington 


Abolishing 
the Fee System 


I note with regret in the February, 1966, 
issue of the Journal, that 2 of our states use 
the fee system to compensate their probate 
judges and 15 states, if I have counted cor- 
rectly, still use the fee system to compensate 
their justices of the peace. In most states the 
justices have criminal jurisdiction and civil 
jurisdiction. (For instance, in Nebraska, a 
justice of the peace has jurisdiction over crim- 
inal cases if the maximum sentence does not 
exceed a fine of $100 or a jail sentence of 
3 months, or both, and in civil cases if the 
amount in controversy does not exceed $200. ) 
In traffic offenses, quite frequently, a convic- 
tion will result in loss of valuable driving 
privileges, either due to one conviction or to 
a series of convictions. 

The system is vicious from a criminal law 
standpoint, because the justice must depend 


on fees for his income. The apologists for 
this vicious system are quick to point out 
that, in the event that the county attorney 
approves the filing of this complaint, the 
county board must pay the costs. This is true 
so far as a single case is concerned, but, gen- 
erally speaking, to insure future business in 
the courts, the justice must rule for office B 
or prosecutor C or the prosecutor's office will 
file the cases in other justice of the peace 
courts which are more co-operative. It is quite 
common to hear police officers criticize county 
judges (they are not compensated by fees 
but by salaries fixed by the legislature) for 
not co-operating, when the court fails to con- 
vict, and for advising the defendant of his 
right to counsel. 

The typical justice of the peace is a non- 
lawyer or some newly admitted lawyer whose 
income comes, to a large extent, from the fees 
of his court. Often no lawyer is present in the 
court, and the judge’s sole legal education 
comes from that of the game warden or state 
trooper. While common sense may sometimes 
compensate for a lack of formal legal training, 
it is difficult for the most conscientious judge, 
whose future income depends on favorable 
decisions for the state, to be objective in his 
decisions. A number of justices and former 
justices have told me that police officers have 
quit filing actions with him after unfavorable 
decisions have been rendered against the of- 
ficers who filed the actions. 

Another serious problem in fee-paid justice 
cases is the matter of collection agencies. The 
agency files its suit, and, if an unfavorable 
decision results, future business is taken else- 
where to a court which will decide in the 
agency’s favor. In fact, contingent fee arrange- 
ments are not unknown. The evils mentioned 
on the criminal side of the docket apply 
with greater force, since a law enforcement 
officer in making a complaint is supposedly 


disinterested but a collection agency or an 
alleged creditor has no end in view but to 
collect his claim, regardless of merits. 

What are the solutions to this problem? 
They are simple: 


1. In larger cities, where possible, the jus- 
tice of the peace should be a lawyer and not 
be permitted to practice law during the term. 
In smaller places, the justices should be law- 
yers, where practical, and, of course, should 
not handle any matters in which his firm 
is interested. 


2. All fees and costs collected by the court 
should be paid into the public treasury. 


3. Adequate salaries which are fixed at reg- 
ular intervals should be paid the justices for 
their service, preferably by state statutes. 


4. Courtrooms should be maintained at 
public expense in the city hall or other public 
building and not in private residences or pri- 
vate property of the justice. 


5. All complaints should be processed by 
the prosecutor’s office. Preparation of com- 
plaints and argument of legal questions by 
police officers should be considered unauthor- 
ized practice of law and should be dealt with 
accordingly. 

6. Neither the state nor the defendant 
shall have any voice in the selection of the 
court, but justices shall be assigned by the 


order of the local trial court of unlimited 
jurisdiction. 


Roy E. Burxr 
Arnold, Nebraska 
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The March of Progress 


Congress Passes Bill Ending Bail 
Bond System in Federal Courts 


Congress approved reforms in the 175-year- 
old bail system in June which will permit 
defendants awaiting trial in federal courts 
to be released without bond. Under the new 
bill a defendant charged with a non-capital 
crime may be released without bond if the 
judge deems him trustworthy, rather than 
putting up bond or paying a premium to a 
bondsman. A judge may now release a defend- 
ant into the custody of his lawyer or other 
approved person. 

“Whether a person, released after arrest, 
is likely to flee before trial or endanger society 
is not determined by the wealth he com- 
mands,” President Johnson said in his message 
to Congress on crime and law enforcement 
last March, when he requested this legislation. 
“Yet all too often we imprison men for weeks, 
months, and even years before we give them 
their day in court—solely because they cannot 
afford bail.” 

Experimental projects conducted in New 
York, in Washington, and in several other 
communities have amply demonstrated that 
discriminating release of arrested persons on 
their own recognizance can be undertaken 
with a high degree of reliability. The Wash- 
ington bail project has recommended releases 
in 2,456 cases, of which 2,084 were granted. 
Of those released, 97 per cent have returned 
for their designated court appearances. 


Idaho Citizens’ Conference 
Endorses Court Reform Proposals 


General reorganization of the judicial sys- 
tem of Idaho in accordance with a pattern 
drawn up by the Idaho Legislative Council 
Committee on Courts was approved by a 
Citizens’ Conference on Idaho Courts which 
met in Boise June 2, 3 and 4. 





The Conference approved a consensus 
statement endorsing the Legislative Council 
proposals and offering further recommenda- 
tions of its own, and it established a tem- 
porary steering committee to supervise the 
organization of a permanent citizens’ com- 
mittee to initiate an action program to help 
bring about the recommended changes. 

The Conference, jointly sponsored by the 
Idaho State Bar and the American Judicature 
Society, was the twenty-fourth in a nation- 
wide series of court modernization confer- 
ences begun in 1959. 

Governor Robert E. Smylie and Chief Jus- 
tice Joseph McFadden headed the speaking 
program, which included Robert C. Finley, 
justice of the Supreme Court of Washington, 
William H. Burnett, presiding judge of the 
Denver County Court, William W. Crowdus, 
St. Louis attorney, Myran H. Schlechte, di- 
rector of the Idaho Legislative Council, and 
Glenn R. Winters, executive director of the 
American Judicature Society. 

Thomas A. Miller, Boise, was chairman of 
the conference committee, and Alfred Gross, 
Boise, was chosen as chairman of the seven- 
member steering committee. 


Legislation To Upgrade Criminal Hearings 
Proposed by Senators Tydings, and Scott 


Major changes in federal law to guarantee 
criminal suspects prompt hearings before high- 
grade magistrates were proposed to the Sen- 
ate in June by Senator Joseph D. Tydings of 
Maryland and Senator Hugh Scott of Pennsyl- 
vania. 

Principal revisions of their bill, S. 3475, 
“Federal Magistrates Act of 1966,” are: 

1. Replacement of United States commis- 
sioners, who now give federal suspects their 
first judicial hearings, by federal magistrates. 
Magistrates would be lawyers serving eight- 
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year terms with a sliding salary scale based 
on work load. The busiest could earn as much 
as $22,500 annually. 

2. A requirement that magistrates must de- 
cide within 10 to 20 days after arrests whether 
to hold suspects for grand jury or trial. Any- 
body in jail must be given his hearing with- 
in 10 days, but persons released on bail or 
personal bond might have to wait 20 days. 
If magistrates failed to hold hearings within 
time limits, the accused would go free. 

The number, location and salaries of mag- 
istrates would be determined by the. US, 
Judicial Conference, according to the bill. 
District courts could assign duties to full- 
time magistrates. In remote areas of the coun- 
try, part-time magistrates would assume the 
functions of commissioners at salaries rang- 
ing from $300 to $11,000 annually, depending 
on how busy they were. Deputies could prac- 
tice law but magistrates could not. 


Regional Assemblies Held on “The Courts, 
the Public and the Law Explosion” 


Five regional assemblies following up the 
Twenty-Seventh American Assembly on “The 
Courts, the Public and the Law Explosion” 
have been held in recent weeks. Former Jus- 
tice W. St. John Garwood of the Supreme 
Court of Texas and US. District Judge Elmo 
B. Hunter of Kansas City addressed Assem- 
blies at Rice University, Texas, and St. Louis 
University, Missouri, in May. 

Glenn R. Winters, executive director of the 
American Judicature Society, and Laurance 
M. Hyde, Jr., dean of the National College 
of State Trial Judges, were speakers and dis- 
cussion leaders at an Assembly which was 
combined with a judicial conference in San 
Juan, Puerto Rico. Other Assemblies were 
held at the University of California in Sacra- 
mento, and at the University of Oregon. 

The Texas Assembly adopted a consensus 
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statement repeating and re-emphasizing many 
of the recommendations of the 1964 Texas 
Conference on Judicial Selection, Tenure and 
Administration. 


Imperious Justice Shunned by Judge 


The “Roman emperor concept” of having a 
judge glare down from a high bench in front 
of the courtroom has been rejected for a “func- 
tional modern” approach by San Francisco 
Judge Alvin E. Weinberger. 

In the new design the judge’s bench, modi- 
fied, will be at one side of the room. On the 
opposite side, the jury will be seated in mod- 
ern swivel chairs instead of the traditional jury 
box. The emphasis will be up front, where the 
witness will be on stage. Judge Weinberger 
feels that the setup will allow both judge and 
jury a better opportunity to “study a witness’s 
demeanor on the stand.” 

On the stage will be blackboards and other 
visual aids as needed in the trial. Weinberger 
notes that such aids “are in use daily. In the 
future they will be used more and more. It’s 
an electronic age and courts, like schools, will 
increase use of films and other aids. . . . Let’s 
have a new arrangement for a new era.” 


—2aQ BD 
j Clerk 


Reporter 


Legal Jury 
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Gallup Poll Reveals Public Favors 
Divorce of Politics and Bench 


Left to the American public, political con- 
siderations would be removed from the selec- 
tion of federal judges. In a recent Gallup poll, 
a cross-section sample of the nation was asked, 
“Political considerations as well as ability en- 
ter into the selection of United States Supreme 
Court Justices and other federal judges. To 
reduce political factors, it has been suggested 
that the American Bar Association draw up a 
list of candidates that they approve and let 
the President choose one of these. Does this 
sound like a good idea or a poor idea to you?” 

The results were: good idea, 61 per cent; 
poor idea, 22 per cent; no opinion, 17 per cent. 
Persons with a high school education were less 
inclined to support the idea than college- or 
high-school-trained persons. 

Since Grover Cleveland’s administration, no 
president has made fewer than 82 per cent 
of his judicial appointments from the ranks 
of his own party, the ABA Journal reports. 


Broader Disciplinary Power over 
California's Judges Sought by Commission 


Increased disciplinary powers over Cali- 
fornia’s 935 judges have been requested by 
the Commission on Judicial Qualifications in 
its annual report. The group urged legislation 
granting it the power to: 


1. Recommend that a judge be merely cen- 
sured, thus permitting disciplinary action 
short of removal; 

2. Discipline for an offense occurring up to 
six years prior to the current term; 

3. Extend judicial misconduct beyond the 
course of judicial duties to include “conduct 
prejudicial to the administration of justice, 
bringing the judicial office into disrepute”; 


Calendar of 
Conferences, 
Seminars 

and Assemblies 





This calendar lists dates and places of citizens’ con- 
ferences on the courts definitely scheduled during the 
coming months under co-sponsorship of the American 
Judicature Society. The second group includes judicial 
seminars scheduled by the National College of State 
Trial Judges, and the third lists regional assemblies of 
the American Assembly scheduled as follow-up to the 
1965 Arden House assembly on “The Courts, the Public 
and the Law Explosion.” 


Citizens’ Conferences 


Citizens’ Advisory Conference 
on Idaho Courts 
Boise, Idaho 
Minnesota Citizens’ Conference 
on Courts 
Minneapolis, Minnesota 
North Dakota Follow-up Conference 
Minot, North Dakota 
Citizens’ Conference on 
Wyoming Courts 
Laramie, Wyoming September 22-24 
Citizens’ Conference on the Montana Judicial System 
Great Falls, Montana September 29-30, October 1 
Washington Citizens’ Conference on Courts* 
November 10-12 
Utah Citizens’ Conference on Courts 
Salt Lake City, Utah 
Citizens’ Conference on 
Alabama State Courts 
Montgomery, Alabama 


June 2-4 


September 8-10 


September 17 


November 17-19 


December 1-3 


Trial Judges’ Seminars 


Missouri Kansas City June 2-4 
Tennessee Chattanooga June 8-11 
Nebraska Omaha June 15-17 
Oregon Cottage Grove June 23-24 
North Carolina — Myrtle Beach 4 

South Carolina June 26-29 
Idaho Boise July 5-7 
Washington Yakima August 24-25 


North and South Dakota Bismarck September 2-3* 


Minnesota (to be determined) September 9-11* 
California Anaheim September 17-19 
Louisiana New Orleans October 3-4 
Hawaii Honolulu October 13-15 
Arkansas Hot Springs October 21-22 
Georgia Athens November 2-5 
Regional Assemblies 
University of Oregon June 12-15 
University of California (Davis) 

In Sacramento, California June 16-19 


* Tentative. 
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4, Make ineligible for judicial office any 
judge once removed from office; 

5. Disqualify any judge facing proceedings 
before the commission from acting in a judi- 
cial capacity (without loss of salary ), allowing 
his return only after he has been cleared. 

The proposed legislation has been indorsed 
by the Constitution Revision Commission. 


New rules of civil procedure, approved by 
the United States Supreme Court and now 
pending before Congress, are designed to cure 
a number of irksome problems resulting from 
ambiguities or glosses in the present rules; 
produce an amalgamation, or merger, of civil 
and admiralty practice; provide for a com- 
plete new joinder of party; and provide a 
new class-action rule. 


A Clients’ Security Trust Fund has been set 
up by the Maryland Court of Appeals, effec- 
tive July 1, which will require every practicing 
lawyer in the state to contribute an amount 
not to exceed $20 to indemnify clients against 
losses due to defalcations of lawyers. Payment 
of the annual fee will be a condition precedent 
to active law practice in Maryland. A board 
of seven trustees is empowered to determine 
to what extent losses of clients will be reim- 
bursed out of the fund. 


Hundreds of thousands of French motorists 
have been relieved of traffic tickets and fines 
issued before January 1 by an amnesty bill, 
a move of the French government in an at- 
tempt to clear a backlog of cases that has 
swamped traffic courts. 


The jury-selection system in New York City 
has been challenged as unconstitutional in a 
lawsuit filed in the State Supreme Court on 
the grounds that it systematically excludes Ne- 
groes and Puerto Ricans from jury service. Mr. 
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Nathan Straus instituted the suit to correct 
what he called a “Mississippi-like” scheme of 
discrimination which he blames on the state 
judiciary law that requires, among other 
things, that a juror be “intelligent,” “well in- 
formed,” and have real or personal property 
worth at least $250. He assailed the money 
requirement as a “poll tax” and contended that 
the intelligence qualification was arbitrary. 


The House has passed H.R. 8188, a bill 
making contributions to nonprofit organiza- 
tions promoting judicial reform tax deductible 
for two years. The measure would limit the 
deductions to gifts made in 1966 and 1967 to 
nonprofit groups working for judicial reorgan- 
ization through constitutional amendments. 


The justice of the peace office was voted out 
of existence in Wisconsin by a recent refer- 
endum amending the state constitution. “Pop- 
ulation changes and the 1961 state-wide court 
reorganization made the justice an obsolete, 
useless appendage to the state’s judicial sys- 
tem,” said Donald C. O’Melia, president of the 
State Bar of Wisconsin. The Amendment will 
not affect the established municipal courts, 
which will retain jurisdiction over municipal 
ordinance violations. 


Pre-trial settlements have been obtained in 
28 per cent of the 4,387 cases assigned to vol- 
unteer masters by New York County Civil 
Court judges. The year-old master plan to re- 
duce the backlog of auto negligence cases “has 
exceeded our fondest hopes,” reports presiding 
Justice Bernard E. Botein of the Appellate 
Division. Under the program, about 150 trial 
lawyers and a like number of insurance ad- 
justers serve in two-man teams without com- 
pensation, contributing one afternoon a month. 
The program will be extended to the Bronx 
in September and to Brooklyn six months later. 
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